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JANUARY:  IT ’S  T IME FOR RESOLUTIONS

During 2022, possibly more than ever before, trustees and employers of pension schemes are
required to have a long list of resolutions. 
We want to help them to make sure nothing is missing and support them so that at the end of the
year their list is all ticked. 
For this reason, we have created the table below which contains new requirements, when these
requirements become effective and the resolutions trustees and employers should write in their list to
fulfil these requirements. 

Equalise
GMP
asap

31.3.22 
Submit 

Scheme Return

31.3.22
Certify

contingent assets

7.1.22
Submit

statement 

31.3.22
Certify asset backed

contribution certificate 
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REQUIREMENTS EFFECTIVENESS 
TRUSTEES/EMPLOYERS’

RESOLUTIONS

Guaranteed
minimum
pension

Equal isat ion
(GMPE )

As soon as  poss ib le There  i s  no  deadl ine  to  comply  wi th
GMPE but  the  expected gu idance has
now been issued and there  i s  a
genera l  expectat ion for  t rustees  to
equal ise  GMP as  soon as  poss ib le .  

You should  have  now submit ted to  the
CMA,  the  Trustees ’  s tatement  of
compl iance  wi th  the i r  Order .  

7  January  2022Compet i t ion  and
Markets  Author i ty

(CMA )

Cert i fy  asset  backed
contr ibut ion

cert i f i cate  to  the
Pens ion Protect ion

Fund (PPF ) .

31  March 2022 Trustees  that  cert i fy  asset  backed
contr ibut ion va lue ,  payments  and
s179 amounts  can use  th is  form from
the PPF.

Summer 2022
New single code

Summer 2022
Revised funding code

1.8.22
New CMP
schemes

Summer 2022
ESG

Summer 2022
Decision
RPI/CPIH

2022/23
Dashboard

2022/23
Value for
members

6.4.22
Notifiable

events regime 

1.6.22
Stronger nudge

to pensions
guidance

Now and 2028 
NMPA

https://www.gov.uk/government/publications/the-investment-consultancy-and-fiduciary-management-market-investigation-order-2019
https://www.ppf.co.uk/levy-payers/abc-certificate


Submit  scheme
return to  the

Pens ions  Regulator
( the  Regulator ) .

31  March 2022 There  are  some new quest ions  for  DB-
only  and hybr id  schemes th is  year ,  and
the scheme return  wi l l  a lso  be  issued
in  two parts :
•  Part  1  conta ins  new quest ions  and
wi l l  be  completed in  a  separate  onl ine
form.
•  Part  2  conta ins  the  rest  of  the
quest ions  and wi l l  be  completed in
Exchange as  usual .

See  informat ion f rom the  Regulator
here .

Cert i fy  cont ingent
assets  v ia  the

Regulator ’ s
Exchange system
for  your  next  PPF

levy  invo ice .

31  March 2022 I f  the  Regulator  has  prev ious ly
recognised cont ingent  assets  in  your
PPF levy  ca lcu lat ion ,  you ’ l l  s t i l l  need
to  recert i fy  them on Exchange every
year  but  you won ’ t  need to  prov ide  a l l
the  hard-copy  documents .
However ,  i f  the  asset  i s  a  guarantee
that  wi l l  reduce your  levy  by  £100,000
or  more  then you ’ l l  need to  prov ide  a
guarantor  s t rength  report  every  year .

Draft  regulat ion to
extend not i f iab le

events  reg ime.

Expected to  come into
force  on 6  Apr i l  2022

Employers  are  to  not i fy  the  Regulator
i f  the  fo l lowing  new events  are
tr iggered:

1-  the  intended sa le  by  an employer  of
a  mater ia l  proport ion of  i ts  bus iness
or  assets ,  in  respect  of  which  a
dec is ion in  pr inc ip le  has  been
reached.  
2 -  a  dec is ion in  pr inc ip le  by  an
employer  to  grant  or  extend certa in
secur i ty  over  i ts  assets  which  wi l l  be
ranked above the  pens ion scheme on
an inso lvency .

Member
communicat ions

 
A  s tronger  nudge to
pens ions  gu idance 

1  June 2022 Trustees  or  managers  of  a  t rust -based
occupat ional  or  personal  pens ion
scheme that  prov ide  money purchase
benef i ts  must ,  f rom 1  June 2022,  of fer
to  make a  Pens ion Wise  appointment
for  any  member  aged 50  or  over  (or  a
surv ivor )  wi th  accrued r ights  to  f lex ib le
benef i ts  who appl ies  to :

•  t ransfer  the i r  accrued r ights ;  or
•  s tar t  rece iv ing  scheme benef i ts .
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https://www.thepensionsregulator.gov.uk/en/trustees/submit-reports-payments-and-requests-to-us/scheme-return/db-and-mixed-benefit-scheme-return#:~:text=Scheme%20return%20notices%20will%20be,return%20by%2031%20March%202022.


Where an appointment  can ’ t  be  made
at  a  su i tab le  date  or  t ime,  t rustees
must  prov ide  the  saver  wi th  deta i l s  on
how to  make an appointment  for
themselves .

Trustees  and managers  must  not
proceed wi th  the  appl icat ion i f  the
member  has  not  rece ived appropr iate
pens ions  gu idance or  opted out  of
rece iv ing  such gu idance.  

The new s ing le  code
of  pract ice  f rom the

Regulator

Expected Summer 2022 Trustees  are  required to  fami l iar ise
wi th  the  new requirements  and rev iew
their  interna l  po l ic ies ,  processes  and
procedures  to  make sure  they  comply
wi th  the  new s ing le  code of  pract ice .

I f  you want  to  f ind  out  more  c l i ck
here .

Rev ised funding
code of  pract ice

Late  summer 2022 for
the  second

consul tat ion.

Trustees  and employers  to  keep an eye
on deve lopments .
I f  you want  to  f ind  out  more  c l i ck  here .

Col lect ive  money
purchase  schemes,
a  new type of
pens ion scheme in
the  UK.

The Col lect ive  Money
Purchase  Schemes
Regulat ions  2022 are
expected to  come into
force  on 1  August
2022.

Trustees  and employers  can f ind  out
more on these  new schemes by
c l i ck ing  on th is  l ink  about  the
consul tat ion f rom DWP.

Env ironmenta l ,
Soc ia l  and
Governance (ESG )
module  in  the  new
sing le  code of
pract ice

Summer 2022 The new s ing le  code of  pract ice
inc ludes  a  module  on c l imate  change
( l ink )  which  demonstrates  that  ESG,
inc luding  c l imate  change,  wi l l  remain  a
hot  topic  th is  year .

Trustees  should  make sure  to  add
discuss ion and rev iew of  ESG in  the i r
agenda.

Some trustees  who are  subject  to  the
Cl imate  Change Governance and
Report ing  Regulat ions  have  to  comply
wi th  governance and d isc losure
requirements  in  l ine  wi th  the  new
recommendat ions  set  out  by  the  Task
Force  on C l imate-re lated F inanc ia l
D isc losures  (TCFD ) .

C l i ck  here  to  read more.
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http://www.hughespricewalker.co.uk/new-blog-1/2021/11/26/this-must-be-the-place-tpr-the-new-single-code-of-practice
https://blog.thepensionsregulator.gov.uk/2021/12/15/db-code-taking-the-time-to-deliver-the-right-funding-measures/#more-1768
https://www.gov.uk/government/consultations/the-occupational-pension-schemes-collective-money-purchase-schemes-regulations-2021/the-occupational-pension-schemes-collective-money-purchase-schemes-regulations-2021
https://www.thepensionsregulator.gov.uk/en/document-library/code-of-practice/funding-and-investment/investment/climate-change
https://www.gov.uk/government/consultations/climate-and-investment-reporting-setting-expectations-and-empowering-savers/climate-and-investment-reporting-setting-expectations-and-empowering-savers-consultation-on-policy-regulations-and-guidance


Decis ion to  swi tch
from RPI  to  CPIH
has  been cha l lenged

Summer 2022 The t rustees  of  the  BT ,  Ford  and
Marks  and Spencer  pens ion schemes
have cha l lenged the  dec is ion to
replace  the  reta i l  pr ice  index  (RPI )
w i th  the  consumer  pr ice  index
inc luding  hous ing  costs  (CPIH )  as  they
bel ieve  the  swi tch  wi l l  cons iderably
decrease  members '  benef i ts .  

The hear ing  of  the i r  appl icat ion is
expected to  take  p lace  in  summer
2022.

Both  t rustees  and employers  may be
af fected by  the  dec is ion.

Governance and
report ing  of
c l imate-re lated
r isks  and
opportuni t ies
guidance ( l ink )

1  October  2022 The guidance is  a imed at  schemes
which  have  to  comply  wi th  the  TCFD
report ing  and governance
requirements .  Th is  wi l l  be  extended
to  schemes wi th  assets  of  1  b i l l ion
or  more  f rom 1  October  2022.

The t rustees  of  these  schemes must
meet  the  requirements  of  the
c l imate  regulat ions ,  and must  have
regard to  the  DWP’s  s tatutory
guidance in  do ing  so .

Pens ion dashboard 2022/2023 Trustees  should  s tar t  th ink ing  about :

i .  data  qual i ty  assessment  and
c leans ing ;  and
i i .  exp lore  opt ions  for  connect ing  to
dashboards .

Va lue  for  Members
(VFM )  

def ined
contr ibut ions  (DC )

schemes only

2022/2023 The new VFM requirement  set  by  the
Government  (c l i ck  here  for  more  info)
may t rans late  in  an  increased number
of  consol idat ion of  smal l  DC schemes.

Trustees  of  re levant  schemes
(schemes wi th  tota l  assets  under  £100
mi l l ion  which  have  been operat ing  for
3  or  more  years )  have  to  cons ider  th is
requirement ,  check  when the
assessment  i s  due ,  and add th is
matter  in  the i r  next  agenda.
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1006024/statutory-guidance-final-revised.pdf
http://www.hughespricewalker.co.uk/new-blog-1/2021/12/14/good-value-for-members-or-wind-up


Normal  Min imum
Pension Age
(NMPA )  increased

6 Apr i l  2028 Al though the  NMPA wi l l  increase  f rom
55 to  57  in  2028,  t rustees  may dec ide
to  wr i te  to  the i r  members  to  make
them aware  of  th is  change.
Trustees  may a lso  wish  to  seek  lega l
adv ice  where  needed to  conf i rm the
pos i t ion  and to  d iscuss  whether  any
amendments  are  needed to  the  ru les
to  ref lect  the  for thcoming change in
NMPA.

How HPW can help you

Please get in touch with us if you need any support. 
We would be happy to discuss any requirements with you to make sure you are aware of your obligations
and the timescale to comply with them and to support you with anything you may need.
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Where we are

TODAY

MORE CLARITY ON GMPE
NEW PASA GUIDANCE ON
MEMBER
COMMUNICATIONS,
HISTORIC TRANSFERS
AND ANTI-FRANKING 

plan their communications to members
efficiently, allowing sufficient time to plan and
check everything; and 
keep communications effective and simple. 

It has been more than three years since the Lloyds
case which required schemes to equalise for the
effect of GMP. These years have been
characterised by uncertainties on how to
undertake this project.

The Pensions Administration Standards Association
(PASA), following Lloyds case number 1 in 2018,
has set up working groups to help schemes with
GMPE and issued three new important pieces of
guidance on member communications, historic
transfers and anti-franking.

PASA GMPE communications Guidance
One of the biggest challenges of GMPE is how to
communicate something quite technical to scheme
members in a simple and clear way.

In August 2020, PASA published the GMP
Communications Guidance - Early Planning Stage
guidance.

In September 2021, one year on from the Early
Planning Stage guidance, PASA published the GMP
Communications – Implementation Stage guidance
designed to help schemes during the
implementation stage of their GMPE journey.

The two main messages the Guidance seems to put
forward are that schemes must:

https://www.pasa-uk.com/wp-content/uploads/2021/09/PASA-2021-GMP-Guide-Interactive-FINAL-compressed.pdf
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PASA GMPE Transfer Payments Guidance
The purpose of this Guidance published in August 2021 is to assist pension schemes and their advisers
to equalise historic transfers and is divided into the following three sections:

1-role of transferring schemes in individual transfers;
2-role of receiving schemes in individual transfers; and
3-bulk transfers.

PASA GMPE Anti-franking Guidance
To add some complexity to the already challenging GMPE, there is also the anti-franking test to consider.

What is anti-franking?
The purpose of anti-franking is to ensure that, except in limited circumstances, the revaluation applied
to GMPs in deferment cannot be offset against a member’s other benefits.

Anti-franking applies directly to members who leave before normal pension age and then retire at
normal pension age, and to members who leave active service at or over normal pension age (subject to
certain additional conditions set out in the Pension Schemes Act 1993). However, the preservation
requirements for members taking early or late retirement to receive benefits at least equal in value to
those they would have received had they retired at normal pension age, means it may have an indirect
effect on other members as well.

https://www.pasa-uk.com/wp-content/uploads/2021/09/GMPE-Transfers-Guidance-FINAL.pdf
https://www.pasa-uk.com/wp-content/uploads/2021/09/GMPE-Anti-Franking-Guidance-Final-.pdf
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Where we are

TODAY

GOOD “VALUE FOR MEMBERS”  OR WIND-UP
The Occupational Pension Scheme (Administration, Investment, Charges and Governance) (Amendment)
Regulations 2021 (the 2021 Regulations) has introduced the following two new requirements for
trustees and managers of relevant occupational pension schemes:

1- to calculate and state the return on investments from their default and self-selected funds, net of
transaction costs and charges; and
2- to demonstrate that their schemes deliver value for members (VFM).

Both the statutory guidance (the Statutory Guidance) and the Pensions Regulator’s value for money
guidance (the TPR VFM Guidance) offer a support to trustees and managers of relevant occupational
pensions schemes dealing with these new requirements.

Reporting net investment returns
The 2021 Regulations require that, from 1 October 2021, trustees of all relevant pension schemes[1], no
matter what their asset size is, are required to calculate and state the return on investments from their
default and self-selected funds, net of transaction costs and charges.
Trustees must record this information in their annual chair’s statement and publish it on a publicly
accessible website.
The aim of this requirement is to help members understand how their investments are performing.
The Statutory Guidance suggests how information could be displayed for different member age groups
and different charging structures and includes useful examples. 

[1] A ‘relevant scheme’ is defined by Regulation 1(2) of the Occupational Pension Schemes (Scheme Administration) Regulations
1996. This definition includes most schemes that provide money purchase benefits while excluding defined benefit schemes.

http://www.hughespricewalker.co.uk/new-blog-1/2021/12/14/good-value-for-members-or-wind-up
https://www.gov.uk/government/publications/completing-the-annual-value-for-members-assessment-and-reporting-of-net-investment-returns/completing-the-annual-value-for-members-assessment-and-reporting-of-net-investment-returns#fn:23
https://www.thepensionsregulator.gov.uk/en/trustees/managing-dc-benefits/5-value-for-members
http://www.hughespricewalker.co.uk/new-blog-1/2021/12/14/good-value-for-members-or-wind-up#_ftn1
http://www.hughespricewalker.co.uk/new-blog-1/2021/12/14/good-value-for-members-or-wind-up#_ftnref1
http://www.legislation.gov.uk/uksi/1996/1715/regulation/1


VFM assessment
For each scheme year ending after 31 December 2021, trustees of relevant schemes with a total asset
under £100 million (known as specified schemes), which have been operating for 3 or more years, must
demonstrate that their schemes deliver VFM.
If they are unable to demonstrate this, they need to consider winding up their scheme and transferring
their members to a different scheme that provides good value for members.
To demonstrate that their schemes deliver VFM, trustees of relevant schemes have to carry out an
assessment which must involve a comparison against three other schemes.
We have set out below a road map to help the trustees of a specified scheme navigating through this
new requirement.
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costs and charges assessed relatively, based on comparison with at least three other pension
schemes;
net investment returns assessed relatively, based on comparison with at least three other pension
schemes; and
administration and Governance assessed on an absolute basis within the pension scheme itself.

 an occupational pension scheme which on the relevant date[2] has total assets of £100m or more;
or
 a personal pension scheme which is not investment regulated under the Finance Act 2004.

The three broad factors
When trustees of specified schemes complete the VFM assessment, they need to consider the:

In accordance with the Statutory Guidance, for the purposes of assessing costs and charges and net
investment returns, each specified scheme must compare itself with three “comparison schemes” which
should be:

 
1.

2.

The 2021 Regulations also require that trustees of specified schemes have had discussions with at least
one of the comparator schemes about a potential transfer of the members’ rights if the specified
scheme is wound up.

TPR publishes an updated list of authorised master trust schemes that trustees of specified schemes
may want to consider when choosing comparison schemes. However, trustees are free to select their
own comparison schemes.

Differently from the costs and charges and the net investment returns, the administration and
governance assessment does not require a comparison.
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[2 ]A  re levant  date  i s  the  date  on which  the  t rustees  obta ined audi ted accounts  for  the  scheme year  that
ended most  recent ly .

http://www.hughespricewalker.co.uk/new-blog-1/2021/12/14/good-value-for-members-or-wind-up#_ftn1


Promptness and accuracy of core financial transactions: trustees should have effective methods
to control the risk of delays and inaccuracies in processing financial transactions and reconcile and
rectify errors.
Quality of the records kept by the trustees or managers: trustees should have reliable, accurate,
secure data and processes in place to review records in order to deliver value for scheme members.
Appropriateness of the default investment strategy: including the quality of decision making and
governance in relation to the strategy.
Quality of investment governance: trustees have responsibility for securing the proper
management of the scheme’s assets and good scheme investment governance.
Level of trustee knowledge and understanding and skills to operate the scheme effectively: to
demonstrate compliance with the new requirement, trustees should include reference to (i) whether
sufficient time is spent running the scheme, (ii) diversity of the trustee board, (iii) quality of
leadership and effectiveness of board decision making (iv) trustee continuous learning and
development and (v) quality of working relationship with employer and third parties.
Quality of communication with the members: trustees have to demonstrate their compliance
with statutory obligations and explain the quality and timeliness of information in various areas.
Effectiveness of the management of any conflicts of interest: pension schemes should have a
conflict of interests policy and controls in place to ensure conflicts are correctly declared.

However, for the VFM assessment, the Administration Regulations (as amended by the 2021
Regulations) lists the following 7 key metrics that must be considered and assessed:

1.

2.

3.

4.

5.

6.

7.

The Statutory Guidance is clear that, trustees of schemes that do not provide good VFM, need to look to
wind up their schemes and transfer the rights of their members into a larger occupational pension
scheme or personal pension scheme or set out an immediate action to make improvements to their
schemes.
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Understanding the new requirements in this area

Net investment returns & VFM assessment

Improvement or consolidation 

How HPW can help you
The government’s expectation is that members should rely on a well-run scheme that delivers optimal
VFM over the long term.

If this is not achievable, members should be expected to be transferred to a different scheme which can
offer this optimal VFM.

HPW can help you in different ways.

We can explain to you the background and the legislative requirements. We can make sure you
understand your duties and comply with them.

We can guide you through all the requirements to complete your net investment returns and your VFM
assessment and we can make sure this is done in the most efficient way.

If, after completing your VFM assessment, you believe that you are not able to offer VFM, we can help
you set out an immediate action to make improvements to your scheme or, alternatively, winding up
your scheme and transfer the rights of your members into a larger occupational pension scheme or
personal pension scheme that can offer good VFM.
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a public service pension scheme (schemes
established by a public authority for civil
servants, armed forces, health service
workers, teachers, judiciary, police,
firefighters and local government workers)
an authorised master trust on TPR’s
published list
a collective defined contribution (CDC)
scheme that has obtained authorisation and
is included on the list which TPR will publish?

The Pensions Regulator (TPR) has published
Guidance for trustees, pension managers and
administrators on checking, proceeding with and
refusing transfer requests from scheme
members.

From 30 November 2021, as part of the due
diligence process for transfer requests, both
trustees and scheme managers have the duty to
make specific checks before dealing with
transfers. The checks to be carried out will
determine which conditions apply to the transfer
and whether a statutory transfer can proceed.

First condition: The receiving scheme is listed
in the transfer regulations
Is the receiving scheme one of the following:

 how to collect relevant information;
 how to carry out due diligence;
 how to direct members to mandatory guidance
from MoneyHelper; and
 when to refuse a transfer.

If, beyond reasonable doubt, the receiving scheme
is one of those listed above, the transfer can
proceed without any further checks.

The member must receive confirmation that the
receiving scheme is one of the types described
above no later than the date at which it is
confirmed to the member that the transfer has
been made.

Second condition: Check for an employment
link, overseas residency and red and amber flags
Where the receiving scheme is not one of those
described in the first condition, it must be
considered whether the second condition is met.
This may require further checks to assess the level
of risk to the member. It may be the case that, from
previous checks on the receiving scheme, it is
concluded that the transfer is low risk and
therefore the second condition is met.

The table below lists the red and amber flags
mentioned in the Guidance.
The Guidance contains useful paragraphs on:

1.
2.
3.

4.
The Guidance also includes the helpful "Transfer
process decision" tree to aid decision-making on
the various checks. 

NEW GUIDANCE FROM
THE REGULATOR ON
HOW TO HALT
SUSPICIOUS TRANSFERS

RED FLAGS AMBER FLAGS

The member  has  fa i led  to  prov ide  the
required informat ion
The member  has  not  prov ided ev idence
of  rece iv ing  MoneyHelper  gu idance
Someone carr ied  out  a  regulated
act iv i ty  wi thout  the  r ight  regulatory
status
The member  requested a  t ransfer  a f ter
unsol ic i ted  contact
The member  has  been of fered an
incent ive  to  make the  t ransfer
The member  has  been pressured to
make the  t ransfer

The member  hasn ’ t  shown an employment
l ink  or  overseas  res idency
The member  can ’ t  show an employment
l ink  or  overseas  res idency
High-r isk  or  unregulated investments  are
inc luded in  the  scheme
The scheme charges  are  unc lear  or  h igh
The scheme’s  investment  s t ructure  i s
unc lear ,  complex  or  unorthodox
Overseas  investments  are  inc luded in  the
scheme
A sharp ,  unusual  r i se  in  t ransfers
involv ing  the  same scheme or  adv iser

https://www.thepensionsregulator.gov.uk/en/master-trust-pension-schemes/list-of-authorised-master-trusts
https://www.thepensionsregulator.gov.uk/en/media-hub/press-releases/2021-press-releases/new-regulations-empower-trustees-to-halt-suspicious-transfers
https://www.thepensionsregulator.gov.uk/en/media-hub/press-releases/2021-press-releases/new-regulations-empower-trustees-to-halt-suspicious-transfers
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PENSION SCHEMES ACT 2021:
NEW PROTECTIONS FOR SCHEMES

Failure to comply with a contribution notice – punishable by an
unlimited fine.
Avoidance of an employer debt (i.e. under section 75 of the Pensions
Act 1995) – punishable by an unlimited fine and/or up to seven years
in prison.
Conduct risking accrued scheme benefits – punishable by an
unlimited fine and/or up to seven years in prison.

describes the new offences, and the elements that make up each
offence, who they can apply to, and TPR’s approach to ‘reasonable
excuse’;
set out the relevance of clearance statements to these offences, and
identify other TPR publications that may be of interest to readers.

compare the offences to contribution notices (CNs) and to the
financial penalties in sections 58C and 58D;
describe the Regulator’s approach to some common behaviours and
activities; and
contain a case study where the contents of this policy are applied to
a fictional set of facts.

Key elements of the new Act
The Pension Schemes Act 2021, which amends the Pensions Act 2004,
provides the following new powers to the Pensions Regulator (TPR).

Criminal sanctions
New criminal offences include:

In September 2021, to help people understand the Regulator's new
powers and duties, TPR published a new criminal offences policy which
provides guidance on how the new criminal offences of ‘avoidance of
employer debt’ or ‘conduct risking accrued scheme benefits’ are
investigated and prosecuted. 

This policy:

The policy also includes three appendices that:

Civil sanctions
As an alternative to criminal sanctions being enforced as outlined above,
the Regulator will have power to impose a civil penalty of up to £1
million. This type of penalty can also be imposed where a person
knowingly or recklessly provides the Regulator, or trustees in certain
circumstances, “with information which is false or misleading in a
material particular”.

the extent of
communication and
consultation with the
scheme trustees before the
act took place
whether the person
complied with any
statutory duty to notify the
Regulator of certain events
affecting the scheme, and
where the Regulator was
engaged, the extent of the
openness and timeliness of
communication.

Criminal sanctions
Did you know?

 
Reasonable excuse – the
three factors TPR would
generally consider
“significant”

When assessing whether a
person has a reasonable
excuse for the act or course of
conduct, there are three
factors that will generally be
"significant":

1-Detriment to the scheme:
how incidental the detriment
was to the act or omission;
2-Mitigation: the adequacy of
any mitigation provided to
offset the detrimental impact;
and
3-Viable alternative: if
mitigation was not provided or
was inadequate, whether there
was a viable alternative which
would have avoided or
reduced the detrimental
impact.

Additional factors 

The Regulator may consider
these additional factors as part
of their decision on whether it
begins or continues a criminal
investigation, including:

 

https://www.thepensionsregulator.gov.uk/en/document-library/strategy-and-policy/criminal-offences-policy
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states that the Regulator will be able to compel individuals to attend an interview;
states that the Regulator will be able to carry out inspections of relevant premises to collect
information relevant to their anti-avoidance powers; 
explains what tools are available to the Regulator and how they will engage with those involved; and
outlines the options for enforcement action for failure to comply, including the Regulator’s approach
to the new fixed and escalating penalty powers.

the sale of a material proportion of the business or assets of a sponsoring employer which has
funding responsibility for at least 20% of a DB scheme’s liabilities, and
the granting of security on a debt to give it priority over a DB scheme.

Information-gathering powers
These powers have also been extended to include wider powers to inspect premises and to require
trustees, scheme employers, professional advisers (and any other relevant person) to attend an
interview. Failure to attend an interview or to answer a question will also be a criminal offence,
punishable by an unlimited fine.

In September 2021 the Regulator issued a consultation document containing a draft policy which
explains the Regulatory approach to the information-gathering powers. 

The draft policy:

Notifiable events
Section 69 of the Pensions Act 2004 requires trustees and employers to notify the Regulator of
prescribed events and the government extends the type of events that trustees and employers are
required to notify the Regulator about. 

The Government has recently run a consultation on Notifiable Events which closed in October 2021
which seeks views from the industry on the proposed draft regulations and seek views on any impacts. 

Details of the new notifiable events will be set out in regulations but are expected to include:

Notifications to the Regulator will generally need to be made as soon as reasonably practicable after the
sponsoring employer becomes aware of the event. An accompanying statement must also cover how
any detriment to the scheme resulting from the event is to be mitigated, and a description of any
communication with the scheme trustees. Breach of the new events (or failure to provide an
accompanying statement) without reasonable excuse will be punishable by a civil penalty of up to £1
million.

https://www.thepensionsregulator.gov.uk/-/media/thepensionsregulator/files/import/pdf/new-powers-consultation-document.ashx
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The transformation should happen around summer 2022 when the existing 15 codes of practice from the
Regulator will be transformed into only one new online code which provides all the information on scheme
governance and management. 

The hope is to create a clearer and more accessible single code of practice.

The full draft of the new code of practice is available here: 

The Regulator held a consultation from March to May 2021 and the responses provided challenges and ideas
with an extensive range of views from different areas of the pensions industry.

The majority of the requirements introduced by the code apply to schemes with 100 or more members.
However, it is essential that also schemes with fewer than 100 members have an effective system of
governance in place which is proportionate to their size, nature, scale and complexity of activities. 

David Fairs, TPR’s Executive Director of Regulatory Policy, Analysis and Advice, said: “I’m confident the feedback
received during our new code consultation will help ensure the final version provides a clear, up-to-date and
consistent source of information on scheme governance.”

The new code has the potential to bring together codes, guidance and the Trustee Toolkit.
The table below shows which codes of practice are being replaced by the new code.

SINGLE CODE OF PRACTICE –  ALL THE INFORMATION
IN ONE CLICK

https://www.thepensionsregulator.gov.uk/-/media/thepensionsregulator/files/import/pdf/full-draft-new-code-of-practice.ashx
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Expectations, requirements or statements of the law? 
It’s important to bear in mind that the codes of practice set out TPR’s expectations for the conduct and
practice of those who must meet the requirements set in pensions legislation but they are not
statements of the law, except in certain circumstances set out in legislation. 

However, even though in most cases there is not a specific penalty for failing to follow a code of
practice, TPR may rely on codes of practice in legal proceedings as evidence that a requirement has not
been met and the court must take a code of practice into account when considering their verdict. 

Governing bodies
The new code is addressed to various pension professionals and, to provide consistency, a new term has
been used: governing bodies. This new term groups trustees or managers of occupational pension
schemes, managers of personal pension schemes, and scheme managers and pension boards of public
service schemes.

However, as some expectations are applicable only to specific audiences (for example the trustees) and
not the generic “governing bodies”, the code also uses the specific term when relevant. 
We have listed below the different areas introduced or receiving greater detail in the new code.

1-Internal control – Own risk assessment (ORA)
There is no secret, a well-run scheme is a scheme with robust internal controls. 
Policies, processes and procedures (that together form the internal control of a scheme) that work
correctly and are regularly checked and adjusted to the changing needs are a guarantee for smooth
running of a scheme.
If yours is a private sector scheme with 100 or more members, you, as a governing body, have the new
requirement to carry out and document an ORA.

What is an ORA?
The ORA will identify the key governance risks facing your scheme and the governing body need to use
the findings:
·In the management of your scheme and the decision-making processes;
·to adjust existing processes and procedures or create new ones; and
·to identify the areas of work that you need to undertake.
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ensure the ORA is in writing
provide the ORA documentation to all members of the governing body
ensure the ORA documentation is available on request
make sure the chair of the governing body signs off the ORA.

the date on which the ORA has been prepared
the date on which the next ORA will be prepared
details of any interim reviews or updates that the governing body has carried out or plans to carry
out.

how the governing body has assessed the effectiveness of each of the policies and procedures
covered by the ORA
whether the governing body considers the operation of the policies and procedures to be effective
and why.

role of the governing body;
building and maintaining knowledge; and
governance of knowledge and understanding.

The operation of policies to identify and assess risks facing the scheme.
Continuity planning for the scheme and, where applicable, how it has performed.
The internal control policies and procedures for the scheme.
Management of potential internal conflicts of interest, and those with participating employers and
service providers.
The prevention of conflicts of interest where the employer and governing body use the same service
provider.

Areas covered by the ORA
The Regulator requires that the governing body carries out an ORA that is proportionate to the size,
nature and complexity of its scheme. The areas that should be covered when carrying out an ORA are
set out below.

Documentation
The governing body should:

The governing body should record:

The ORA documentation should cover:

The Regulator states that, to meet their expectations, the ORA should consider the effectiveness of, and
risks arising from, each element listed below.

Policies for the governing body
How the governing body is integrating risk assessment and mitigation into the management and
decision-making processes.

The operation of policies relating to the:

Risk management policies

https://www.thepensionsregulator.gov.uk/en/document-library/code-of-practice/the-governing-body/board-structure-and-activities/role-of-the-governing-body
https://www.thepensionsregulator.gov.uk/en/document-library/code-of-practice/the-governing-body/knowledge-and-understanding/building-and-maintaining-knowledge
https://www.thepensionsregulator.gov.uk/en/document-library/code-of-practice/the-governing-body/knowledge-and-understanding/governance-of-knowledge-and-understanding
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The scheme’s investment governance processes.
How investment performance is reviewed and monitored.
How the governing body assesses investment risks relating to climate change, the use of resources
and the environment.
How the governing body assesses social risks to the scheme’s investments.
How the governing body considers the potential for depreciation of assets arising from regulatory or
societal change.
How the governing body assesses the protection mechanisms available to the scheme, including how
these might apply and the risks of them not functioning as intended.
How the governing body ensures the security of assets and their liquidity when they are required.
How the governing body assesses the protection of member benefits in the event of the insolvency
of a sponsoring or participating employer, or a decision to discontinue the scheme.

How the governing body assesses the scheme's funding needs with reference to its recovery plan.
How the governing body assesses the specific risks relating to the indexation of benefits provided by
the scheme.

How the governing body assesses the risks associated with the scheme’s administration with
particular reference to financial transactions, scheme records and receiving contributions.
Action the governing body takes to manage overdue contributions considering the degree to which
they represent material amounts or delays.

How the governing body assesses operational risks, focusing on the risk to members and
beneficiaries relating to record-keeping and payment of benefits.
The governing body’s management of risks relating to circumstances where accrued pension benefits
may be reduced, under which conditions and by whom.
The governing body’s management of the risk of member benefits being reduced or altered,
including on the insolvency of a sponsoring or participating employer or the cessation of the scheme.

Investment

Additional investment matters for DB schemes

Administration

Payment of benefits, where applicable 
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We have also set out below a chart which we hope will help you to navigate this new requirement. 

2- Cyber security
Cyber security is a topic already addressed by the Regulator but the single code now places direct
expectations on security and maintenance of scheme data. 
The expectations will apply only to certain schemes (yet to be determined), but the Regulator strongly
encourages all schemes to adopt as many of the expectations as possible. 

3- Environmental, social and governance (ESG)
As concern about climate change and social responsibility grow, the new code introduces the following
two modules that address matters in these areas:
1-     Stewardship focuses on the governance responsibilities that come with financial investments; and
2-     climate change and the risks and opportunities it presents.

4- Financial transactions 
The new code also introduces a new module on financial transactions which contains expectations that
apply to defined benefit, money purchase (defined contribution), or hybrid schemes.

The new code is not in force yet but, if you want to have a look at the early version, please click here. 

https://www.thepensionsregulator.gov.uk/en/document-library/code-of-practice
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